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WHEN EQUITY WILL ENFORCE AN ILLEGAL 
CONTRACT. 


A case of importance was recently decided 
by the Supreme Court of Washington which 
illustrates in a marked degree the power of 
a court of equity to furnish a remedy where 
otherwise innocent third parties in interest 
would be compelled to suffer. Ordinarily 
where parties are in pari delicto with regard 
to an illegal'contract the courts will leave them 
where it finds them, refusing to entertain 
jurisdiction for any purpose as between the 
parties. But when the public has depended 
on one of the parties, and public interests are 
so affected by interests which have become 
vested on account of the subject-matter of an 
illegal contract, the power of equity rises 
to meet the public need. In the case of 
Seattle Electric Co. v. Snoqualmie Falls 
Power Company, 82 Pac. Rep. 713, a forceful 
illustration is presented. In this case the 
electric company was a consolidation of all 
the companies which had operated separately 
and independent of each other in operating the 
electric lighting systems of the city, as well as 
the street railways, and supplied electric lights 
for public and private use and electricity for 
power purposes to private owners, as well as 
to the city of Seattle. The electric company 
had entered into a contract with the power 
company, by the terms of which the latter 
company agreed to sell to the former 3,000 
continuous eleetrical horse power, to be de- 
livered at such time or times and in such 
quantities as might be called for by the elec- 
tric company. This additional power was 
afterwards fixed at 250 horse power per an- 
num, to be paid for in monthly installments, 
agreeing further to allow the purchasing com- 
pany a certain excess of power in case it might 
desire it at the same rate it paid for the 
3,000. 

The contract entered into between the par- 
ties contained a condition to the effect that no 
electric current should be sold in Seattle by 
the power company to be used in any branch 
of business in which the electric company 
should be engaged, a condition in direct op- 





position to the ordinance under which the 
electric current was permitted to be brought 
from the power plant of the power company 
into the city of Seattle. The parties con- 
tinued to operate under the terms of this con- 
tract until the morning of May 24th, 1903, 
when the power company, in violation of the 
terms of the contract and without notice, cut 
the connection between the generator and the 
respondent’s power plant, and when inquiry 
was made as to the cause, stated that it had 
decided not to continue any longer in the 
performance of the contract. The electric 
company brought suit against the power 
company and Seattle Cataract Company to 
compel the performance of the contract. A 
temporary mandatory injunction was issued, 
compelling the appellants to furnish power till 
the final hearing could be had on the ques- 
tion at issue between the parties, and on this 
hearing the injunction was continued in force 
till June 4th, 1904, the granting to the re- 
spondent that length of time in which to 
obtain power from other. sources. The appeal 
is from the last mentioned judgment. 

In its complaint the respondent set out the 
contract above mentioned, and alleged a com- 
pliance therewith on its own part. It further 
alleged that it was a public service corpora- 
tion, engaged in the business of operating 
street cars and electric light system in the 
city of Seattle by electric power; that its 
own generating plants were not designed for 
and were insufficient to furnish the power 
necessary to operate its systems, and that 
unless the appellant, Snoqualmie Falls Power 
Company, should be compelled to continue in 
the performance of its contract it would be 
unable to keep its systems of railways and 
lights in operation, thereby causing great 
annoyance and injury to the public and to 
those who were dependent upon it to furnish 
them with transportation and light, and that 
already great confusion had been caused by 
the cutting off of the power theretofore fur- 
nished it by the appellant last named. The 
prayer was appropriate tu the allegations of 
its complaint. The conclusion of the court 
was as follows: ‘*While the courts of equity 
will not enforce contracts entered into either 
in violation of positive law or a rule of public 
policy where the interests of the parties 
thereto are alone involved, yet when public 
interests are involved it will enforce such 
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contract as long as the public interests re- 
quire it. It would be a greater wrong than 
any to which the appellants confessed to have 
permitted them arbitrarily and without warn- 
ing to stop from operation the street car and 
lighting systems of Seattle, especia'ly when 
the only justification offered for it is a former 
willful violation of their franchise privileges.’’ 

This case is the natural result of the prog- 
ress of the time. Public policy is widening 
and must still further widen to meet the en- 
croachments of the powers of the great com- 
binations, both labor and capital. It is much 
easier to expand the great principles of equity 
in view of the extending powers of the mo- 
nopolies and the greed they are constantly 
showing, than in former years when the 
opportunities of the individual were not so 
curtailed and when man had not grown to a 
knowledge of how he could oppress his fellow 
man as is being done to-day. It is not be- 
cause human nature was not as ready tograsp 
the opportunity in the old days, but because 
methods have been discovered and put into 
successful operation and the opportunities 
have been developed. This decision is entirely 
well laid in public policy, and will no doubt 
be followed in other cases. 


NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONAL LAW—EQUAL PROTECTION 
OF THE LAWS IN SALE OF INTOX!CANTS NOT 
DENIED BECAUSE PRODUCERS OR MANUFAC- 
TURERS OF DOMESTIC WINES ARE EXEMPT 
BY STATUTE WHILE SucH WINES’ ARE 
In THEIR Hanvs.—A recent case involving a 
question of constitutional law relating to the 
liquor traffic is that of Cox v. State of Texas, 
Same v. Thompson, 26 Sup. Ct. Kep. 671. ‘There 
were verdicts and judgments against the plaint- 
iffs in error, and motion for new trials, setting up 
that the act under which the bond was given was 
contrary to the fourteenth amendment of the 
constitution of the United States, as denying to 
persons within the jurisdiction the equal protec- 
tion of the law. It seems that the statutes of 
‘Texas provide for taxes on sellers of spirituous 
vinous. or malt liquors, or medicated bitters. 
Rey. Civ. Stat. 1895, arts. 5060a, 50600. They re- 
quire an applieation for a license, giving details 
a payment of the annual tax as a condition of ob- 
taining the same, and the giving of a bond like 
the one in suit. Arts. 5060c-50607. See amend- 
ments, Stat. 1897, ch. 158, 1901, ch. 136. They 
also enact, however, that ‘‘the provisions of this 
chapter shall not apply to wines produced from 





grapes grown in this state, while the same is in 
the hands of the producers or manufacturers 
thereof.’’ Art. 5060%. This article is thought to 
invalidate those which precede. The niatters of 
discrimination relied upon are the tax and the 
requirement of the bond. It may be proper to 
add that there wasa demurrer, setting up gen- 
erally that the statute was unconstitutional be- 
cause of this article, but, until the motion fora 
new trial was made, there was no sufficient set- 
ting up of a defense under the constitution of the 
United States. Kipley v. Illinois. 170 U.S. 182, 
45 L. Ed. 998,18 Sup. Ct. Rep. 550; Layton y. 
Missouri, 187 U. 8. 356, 47 L. Ed. 214, 23 Sup. Ct. 
Rep. 137. 

The main argument addressed to the court was 
rested on the motion that the statutes discrimin- 
ate unconstitutionally between two classes of per- 
sons in the state, naturally existing tbere, as in 
Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 
46 L. Ed. 679, 22 Sup. Ct. Rep. 431, there was a 
discrimination with regard to trusts in favor of 
producers and raisers of agricultural products 
and live stocks. This argument seems to usa 
fallacy. Farmers and stock raisers are classes 
naturally existing in the community, carrying on 
distinct callings, and not likely to be engaged in 
anything else. Hence, although farmers and 
stock raisers equally with others were prohibited 
from forming trusts for other purposes. to per- 
mit them to form trusis in their regular business 
was practically, and in fact, to discriminate be- 
tween two classes and others. ‘The case was dis- 
cussed throughouton the footing of classifica- 
tion. But, so far as we know, there is no natural 
distinction of classes among liquor sellers—one 
class selling their own domestic wines alone, an- 
other selling all intoxicants except domestic 
wines. The statutes regulate the doing of certain 
things, which, presumably, all liquor sellers 
would prefer to be free to do. Therefore, what- 
ever other objections there may be to them, they 
do net deny the equal protection of the Jaws by 
forbidding, without justification, to one what 
they permit to another class. 

There is one slight qualification necessary to 
what we have said. It is true that there is grant- 
ed to the producers and manufacturers of wine 
from grapes grown in Texas an immunity in re- 
spect of that wine which is not granted to other 
sellers of the same wine. ‘To that extent. but to 
that extent alone, favor is shown toa class. But 
this is not the class discrimination put forward 
and insisted upop. Theattack is not mainly on 
the distinction between producers and other sell- 
ers of domestic wine, but upon that between those 
producers and the sellers of other wine. The lat- 
ter, as we have said, isnot a true class distinction. 
Whether there is a difference in the scope ofa 
state’s general power to legislate and its power 
to tax or not (Kidd v. Pearson, 128 U. S. 1, 26, 32 
L. Ed. 346, 352, 2 Inters. Com. Rep. 232, 9 Sup. 
Ct. Rep. 6: Connolly v. Union Sewer Pipe Co., 
184 U.S. 540, 562, 563, 46 L. Ed. 679, 690, 691, 22 
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Sup. Ct. Rep. 431), the former does not need an 
extended defense so far as the fourteenth amend- 
ment alone is concerned. See American Sugar 
Ref. Co. v. Louisiana, 179 U. S. 89, 45 L. Ed. 102, 
21 Sup. Ct. Rep. 43; Reymann Brewing Co. v. 
Brister, 179 U. S. 445, 45 L. Ed. 269, 21 Sup. Ct. 
Rep. 201; St. John v. New York, 201 U. S. 633, 
26 Sup. Ct. Rep. 54. 

That part of the fourteenth amendment which 
forbids the abridgment of the privileges orim- 
munities of citizens of the United States was not 
referred to or relied upon in the motion for a new. 
trial or in the assignment of errors before the 
court of civil appeals. It is mentioned for the 
first time in the assignment of errors before 
this court. Chicago I. & L. R. Co. v. McGuire, 
196 U. S. 128, 132, 49 L. Ed. 413, 417, 25 Sup. Ct. 
Rep. 200. In view of the decisions, we hardly 
suppose that the omission was by mistake. Bar- 
temeyer v. Iowa, 18 Wall. 129, 21 L. Ed. 929; 
Crowley v. Christersen, 137 U. 8S. 86, 34 L. Ed. 
620, 11 Sup. Ct. Rep. 13; Giozza vy. Tiernan, 148 
U. S. 657, 37 L. Ed. 599, 13 Sup. Ct. Rep. 721; 
Cronin v. Adams, 192 U.S. 108, 48 L. Ed. 365, 24 
Sup. Ct. Rep. 219. The truth is that the four- 
teenth amendment does not touch the case, stand- 
ing alone, and, if so, other provisions of the con- 
stitution which invoked cannot be 
brought in now, under cover of the reference to 
the fourteenth amendment, to give the latter a 


were nol 


more extensive application to the case than it | 


would have when taken by itself. If the states 
were restricted by the fourteenth amendment 
only, and saw fit to encourage domestic produc- 
tion, or thought to promote temperance, or to 
help to secure pure wine, by statutes such as those 
before us, there would be nothing to hinder 
them. If the statutes are open to objection as 
improperly interfering with commerce among 
the states (Tiernan vy. Rinker, J02 U. S. 123, 26 
L. Ed. 103; Walling v. Michigan, 116 U.S. 446, 
29 L. Ed. 691,6 Sup Ct. Rep. 454), the right 
which springs from Art. 1, § 8, of the constitution 
cannot be used to enlarge, forthe purpose of this 
case, the privileges and immunities or the equal 
protection of the laws secured by the fourteenth 
Dewey v. Des. Moines, 173 U.S. 
193, 198, 43 L. Ed. 665, 666, 19 Sup. Ct. Rep. 379. 
The converse case of a right set up under Art. 1, 
$8, and an attempt to support it by the four- 
teenth amendment, was decided in Keokuk & H. 
Bridge Co. v. Llinois, 175 U. S. 626, 633, 44 L. 
Ed. 299, 302, 20 Sup. Ct. Rep. 205. See further, 
Harding v. Illinois, 196 U. S. 78, 86, 49 L. Ed. 
394, 396, 25 Sup. Ct. Rep. 176. 


amendment. 





SOME OBSERVATIONS RELATIVE TO 
THE REGULATION OF PAWNBROK- 
ERS AND SECOND-HAND DEALERS 
BY MUNICIPAL ORDINANCE AS RE- 
SPECTS MUNICIPAL POWER AND 
METHOD OF REGULATION. 


. Source of Municipal Power to Regulate. 
2. Implied Municipal Power to Regulate. 
3. State and Municipal Functions Distinguished. 
. State and Municipal Offenses Considered. 
. Reasonable Municipal Regulations of Pawnbrok - 
ers and Second Hand Dealers Authorized. 
6. Nature of Such Regulations Considered and_ Ti- 
lustrated. 


1. Source of Municipal Power to Regulate. 
—Courts have announced, as a general prin- 


‘ciple, that the usual grant by the state to a 


municipal corporation to exercise police 
power within its corporate boundaries, does 
not include the power to regulate pawn- 
brokers and second-hand dealers.!, The right 
to regulate these and like occupations must 
be conferred in express terms by the state.? 
The state may give power to regulate or en- 
tirely prohibit and suppress such business. ® 
Only such powers as are conferred upon it by 
the state may be exercised by a municipal 
corporation. It can forbid no business au- 
thorized by the state. Legitimate occupa- 
tions licensed or authorized by the state can- 
not be interfered with unreasonably, or bur- 
dened by municipal or local regulations with- 
out express grant of power so to do. 

2. Implied Municipal Power to Regqulate.— 
The general rule obtains that a municipal 
corporation may exercise certain implied or 
incidental powers, in harmony with the fed- 
eral and state constitutions and laws and the 
municipal charter, or legislative act applica- 
ble thereto, first, growing out of those ex- 
pressly granted ; or second, those belonging 
to it because it is a municipal corporation ; 
or third, those which are essential or reason- 
ably proper to give effect to powers expressly 


1 State v. Itzcoviteh, 49 La. Ann. 366, 62 Am. St. 
Rep. 648, 21 So. Rep. 544; Sbhumanv. Ft. Wayne, 127 
Ind. 109, 11 L. R. A. 378, 26 N. E. Rep. 560. 

2 State v. Von Sachs, 45 La. Ann. 1416; State y. 
Robertson, 45 La. Ann. 945, 40 Am. St. Rep. 272; Long 
v. Taxing District, 7 Lea (Tenn.), 134,40 Am. Rep. 
55; Chicago v. Hulbert, 118 Lil. 632; Clinton v. Phillips, 
58 Lil. 102, 11 Am. Rep. 52. 

8 Launder v. Chicago, 111 Ill. 291, 55 Am. Rep. 625. 
A pawnbroker is one who lends money on personal 
property pledged as security. Schaul y. Charlotte, 
118 N. Car. 733, 24 S. E. Rep. 526. 
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granted or recognized as pertaining to muni- 
cipal existence.‘ The general doctrine for- 
mulated by Judge Dillon appears in numerous 
reported decisions of courts of last resort: 
The municipal corporation may exercise 
those necessarily or faivly implied or incident 
to the powers expressly granted ; those essen- 
tial to the declared objects and purposes of 
the corporation—not simply convenient but 
indispensable.® ‘‘A corporation being merely 
a political institution,’’ observed an old law 
writer, ‘‘it can have no other capacities than 
such as are necessary to carry into effect the 
purposes for which it was established.’’ © And 
as tersely stated by the Supreme Court of the 
United States in an early leading case: ‘‘A 
corporation being a mere creature of the 
law, possesses only those properties which 
the charter confers upon it, either expressly 
or as incidental to its very existence.’’‘ It 
is fundamental that a municipal corporation 
has none of the elements of sovereignty.® 
Therefore, their powers are limited by the 
grants in their charters and cannot extend 
beyond them. °® 

3. State and Municipal Functions Distin- 
quished.—While the adjudicated cases show 
that {much difficulty is often presented in the 
application of the general doctrine under con- 
sideration respecting what powers, implied or 
incidental, may be exercised by these local 
corporations because of the miscellaneous and 
sometimes indefinite purposes for which such 
public corporations are constituted,!° the 
rule as applied to offenses essentially state, 
as contradistinguished from those which are 
purely local or municipal, is quite uniform. 
The local corporation is not created to regu- 


4 MeQuillin, Mun. Ord. Sec. 46. 

5 1 Dillon, Mun. Corp. (4th Ed.), Sec. 89; New De- 
eatur v. Barry, 90 Ala. 4382, 24 Am. St. Rep. 827; 
Champer vy. Greencastle, 138 Ind. 339, 46 Am. St. Rep. 
390; Voss v. Waterloo Water Co., 163 Ind. 69, 106 Am. 
St. Rep. 201, 71 N. E. Rep. 208; Muncie Nat. Gas Co.v. 
Muncie, 160 Ind. 97, 60 L. R. A. 822, 66 N. E. Rep. 436; 
Bogue v. Bennett, 156 Ind. 478, 83 Am. St. Rep. 212, 
60 N. E. Rep. 143; Lowell v. Boston, 111 Mass. 454, 15 
Am. Rep. 39: Nevada v. Eddy, 123 Mo. 546, 27 S. W. 
Rep. 471; Carron v. Martin, 26 N. J. L. 594, 69 Am. 
Dec. 584; Freeport Water Co. v. Freeport, 180 U. 8S. 
587: Danville Water Co. v. Danville, 180 U. S. 619. 

6 Kyd on Corp. 70. 

7 Dartmouth College v. Woodward, 4 Wheat. (U.S.) 
518, 578. 

8 St. Louis v. Weber, 44 Mo. 547. 

9 Petersburg v. Metzker, 21 Ill. 205. 

10 Spaulding v. Lowell, 23 Pick. (Mass.) 71, 75; 
Willard v. Newburyport, 12 Pick. (Mass.) 227; Eu- 
faula vy. McNab, 67 Ala. 588. 


late state matters. Hence, implied power to 
do this cannot exist, because it is clear that 
such authority is not essential to the objects 
and purposes of the corporation as created 
and established. As a condition to its exer- 
cise, the implied power must relate to some 
corporate purpose, some purpose which js 
germane to the general scope of the object for 
which the corporation was instituted, or such 
as has a legitimate connection with that object 
and a manifest relation thereto.!! Implica- 
tions of authority in bodies created for muni- 
cipal purposes should be clear and undoubted, 
as the Supreme Court of Wisconsin declares, 
Mere general arguments drawn from the con- 
venience of possessing a power under certain 
circumstances in case of an emergency—con- 
clusions that, if possessed, it might be bene- 
cially exercised, are very dangerous sources 
of corporate authority. Implications spring 
from the necessity of some power actually 
conferred, and not from notions of what 
would be convenient or expedient under par- 
ticular cireumstances.'? Thus the well es- 
tablished rule is deduced: A municipal cor- 
poration must have express power to do that 
which does not necessarily appertain to the 
municipality as a local governmental organ." 
The police power is a sovereign power of the 
state. Portions of such authority are con- 
stantly conferred upon municipal corpora- 
tions, and certain of such power is necessari- 
ly incidental to the proper maintenance of the 
peace and good order of the local community. 

4. State and Municipal Offenses Consid- 
ered.—As relates to offenses, even those pe 
culiar to thickly populated centers, in no 
state is the line very accurately drawn where 
municipal power ends and state authority be- 
gins. Sometimes the jurisdiction of the state 
and local corporation is concurrent ; some- 
times the latter has exclusive control, prop- 
erly granted by the state, of specified of- 
fenses; and sometimes local jurisdiction is 


11 Weightman v. Clark, 103 U. S. 256; Skyes v. Co- 
lumbus, 55 Miss. 115; Winchester v. Redmond, 92 Va. 
711, 44 Cent. L. J. 57, 57 Am. St. Rep. 822, 25 S. E. 
Rep. 1001. 

12 Butler v. Milwaukee, 15 Wis. 493, 497. 

13 Williamsport v. Commonwealth, 90 Pa, St. 498. 

14 McRea v. Americus, 59 Ga. 168; Greenwood V. 
State (6 Baxter).65 Tenn. 567; Compare Bloomfield v. 
Trimble, 54 Iowa, 399, 6 N. W. Rep. 586 (relating to 
public drunkenness), and Foster v. Brown, 55 Iowa, 
686, 8 N. W. Rep. 654 (relating to the sale of intoxi- 
eating liquor.) 
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denied where the particular offense is fully 
covered by state statute, or where it is in its 
essence regarded as a public crime as dis- 
tinguished from an offense peculiarly muni- 


cipal.!* While the rule is undoubted that, 
under the usual grant of power, a municipal 
corporation can not provide by ordinance for 
the punishment of an act constituting a mis- 
demeanor or crime by state statute,!’ it is 
entirely competent for the state by appropri- 
ate legislation to confer in express terms such 
power as will enable the municipal authorities 
to declare by ordinance any given act an of- 
fense against its jurisdiction, notwithstand- 
ing such act has been made by statute a 
public offense and a crime against the state. 
And where the regulation of a specific matter 
has been thus expressly and exclusively given 
to the local corporation whether it be intrinsic- 
ally state or local, the corporation may exer- 
cise the power so conferred, unfettered, until 
such time as it is legitimately withdrawn by 
the state.'® Whether the municipal corpora- 
tion shall exercise control of state offenses, ex- 
clusively or concurrently with the state, or 
not at all, must depend upon the legislative 
intent of the particular state, and such in- 
tent must of necessity be determined by the 
constitution and course of legislation and ju- 
dicial decision of the given state. 

5. Reasonable Municipal Regulations of 
Pawnbrowkers and Second-Hand Dealers 
Authorized.—With ample power reasonable 
police regulations which are uniform may be 
enacted and enforced by ordinance under 
appropriate penalties, by fine or imprison- 
ment, for the conduct of the business of 
pawnbrokers and second-hand dealers, within 
the corporate limits of the jurisdiction pro- 
mulgating such local laws ;17 however, such 
regulations cannot unreasonably interfere 
with property rights or be so oppressive as 
to interfere with business freedom.'* The 


% Ex parte Solomon, 91 Cal, 440, 27 Pac. Rep. 757; 
Inre Ab You, 88 Cal. 99, 25 Pac. Rep. 974; Corvallis v. 
Carlile, 10 Oreg. 189; Kassell v. Savannah, 109 Ga. 491, 
110 Ga, 289, 35S. E. Rep. 147;State v. McNally, 48 La. 
Ann. 1450, 21 So. Rep. 27; New Orleans v. Miller, 7 
La. Ann. 651; Ex parte Fagg 38 Tex. Crim. App. 578, 
40 L. R. A. 212, 44S. W. Rep. 294; Flood v. State, 19 
Tex. Crim. App. 584, overruling Craddock vy, State, 18 
Tex. Crim. App. 567. 

'6 McQuillin, Mun. Ord., Sec. 499. 

Phillips v. Atlanta, 78 Ga. 778,38. E. Rep. 431, 
holding that a pawnbroker cannot be fined for en- 
gaging inthe business without proper ordinance. 

Ph Fulton v. District of Columbia, 2 App. Cas. D. 

». 431, 





necessity of strict regulations of such busi- 
ness is manifest as is evidenced by the pre- 
cise and elaborate provisions found in the 
ordinances of the larger cities of the country. 
All regulations of this character must be uni- 
form in their operation and be entirely rea- 
sonable. Courts are slow to declare ordi- 
nances invalid on the ground of unreasonable- 
ness when the power to legislate on the sub- 
ject has been expressly conferred. ‘The dis- 
cretion of the municipal authorities and not 
that of the court must control. In such mat- 
ters they are usually better judges than the 
courts.!? As aptly put by Judge Dillon: 
‘*Regard must be had for all the cireumstan- 
ces of the particular city, the object sought 
to be attained, and the necessity which exists 
for the ordinance.’’?° ‘‘It is common knowl- 
edge,’’ says the Supreme Court of Michigan, 
‘*that thieves resort to these places to dis- 
pose of their stolen goods, and that unscru- 
pulous, and oftentimes criminal persons are 
engaged in the business. The business, there- 
fore, comes expressly within the control of 
the police power of the state, and is properly 
subject to reasonable rules and regulations. 
A very clear abuse of this power must be 
shown in order to justify the court in declar- 
ing the regulations to be unreasonable and 
void.’’?? 


6. Nature of Such Regulations Considered 
and Iilustrated.—Imposing a license for the 
conduct of such business has been adjudged 
to be a reasonable regulation,?? but such 
license cannot be imposed and collected with- 
out express grant of power to the municipal 
corporation by the state.?* The require- 
ments of a license fee of $50 and a penal 
bond in the sum of $5,000, with a reservation 
to revoke the license at any time on the part 
of the municipal authorities, have been de- 
clared reasonable.?4 Respecting the amount 
of the license, the general rule obtains that 


19 Fisher v. Harrisburg, 2 Grant Cas. (Pa.) 291; 
Commonwealth v. Robertson, 5 Cush. (Mass.) 438. 

20 1 Dillon, Mun. Corp., Sec. 327. 

21 Grand Rapids v. Brandy, 105 Mich. 670, 675, 676, 
55 Am. St. Rep. 472, 64 N. W. Rep. 29, 33 L. R. A. 6. 

22 Van Baalen v. People, 40 Mich. 258; Sehaul v. 
Charlotte, 118 N. Car. 733, 24 S. E. Rep. 526; Solomon 
v. Denver, 12 Colo. App. 179. 

23 Shuman v. Ft. Wayne, 197 Ind. 109, 11 L. R. A. 
378, 26 N. E. Rep. 560. : 

24 Grand Rapids v. Brandy, 105 Mich. 670; -Kitson 
y. Ann Arbor, 26 Mich. 325; Commonwealth v. 
Kinsley, 183 Mass. 579; Martin vy, State, 23 Neb, 372, 
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the sum levied cannot be excessive or more 
than reasonably necessary to cover the costs 
of granting the license and proper police 
regulation. ‘The nature of the business sought 
to be controlled and the necessity and charac- 
ter of police regulations are the dominating 
elements in determining the reasonableness 
of the sum to be paid. Much should be left 
to the discretion of the municipal authorities, 
and courts will presume the amount demand- 
ed to be reasonable. The amount is usually 
a matter for determination by the legislative 
branch of the municipal government. Courts 
are reluctant to interfere on the ground that 
the amount is oppressive or unreasonably 
large.?® In construing the power to levy 
exactions for the privilege of pursuing occu- 
pations, looked upon as more or less _ injuri- 
ous to society or which require careful police 
supervision, or trades which may become 
detrimental to health, courts are usually quite 
liberal. If charter power exists in such cases 
the exaction may be both for revenue and 
police protection. The purchase of goods by. 
pawnbrokers may be forbidden by ordinance. 
Such regulation is reasonable if it operates 
equally upon all engaged in such calling. 
Thus an ordinance of Chicago was sustained 
which provided that no pawnbroker, loan 
broker, or keeper of a loan office, shall, under 
any preterse whatever, purchase or buy any 
second-hand furniture, metals or clothes or 
any other article or thing whatever to him or 
her offered as a pawn or pledge.?® Anordi- 
nance is reasonable which prohibits pawn- 
brokers from purchasing or taking any goods, 
articles or things offered them from any per- 
son under the age of 16 years, or from any 
intoxicated person or habitual drunkard. The 
reason for such provision is apparent. It 
is a matter of common knowledge that there 
are many young thieves in the large cities 
who steal property and resort to pawnshops, 


ready and eager tosell it for a mere nomi- 


It is also well known that habitu- 
the 


satisfy their sappe- 


nal sum, 


al drunkards’ will use same means 


money to 


to obtain 


tites for intoxicating liquors.?* An _ or- 


dinance is reasonable which requires pawn- 


* Seattle v. Bartow (Wash.), 71 Pac. Rep. 735. 

“* Kuhn y. Chicago, 30 Ll. App. 205. 

*’ Grand Rapids v. Brandy, 105 Mich. 670,55 Am. St. 
Rep. 472, 64 N. W. Rep. 29, 33 L. R. A. 116. 





brokers to keep a book in which shall be 
entered a description of all property left with 
them in pawn, together with the name and 
description of the person leaving it, the 
amount of money ijoaned thereon, the time of 
the pledge, rate of interest, and that such 
book shall be kept open for the inspection of 
the public officers and be submitted to the po- 
lice or other public officers on demand.?* 
Such requirements are but reasonable meth- 
ods to keep the pawnbrokers free from great 
abuse by thieves disposing of stolen goods 
in their shops. They are all made in the in- 
terest of the public and are intended for the 
detection and prevention of crime. It is well 
known that in our great cities thieves and the 
receivers of stolen property often dispose of 
the fruits of their crime by sale to second- 
hand dealers, or by pledge, or sale to pawn- 
brokers, who may be perfectly free from any 
intention or disposition to aid such criminals. 
Such an ordinance also has a tendency to pro- 
tect even such dealers and brokers from im- 
position and loss.?* A municipal charter 
conferring power to license, regulate, tax, or 
suppress pawnbrokers is sufficient to sup- 
port such regulation. Such regulations do 
not contravene the constitutional provision 
declaring al) persons shall be .secure in their 
persons, papers, homes and effects from un- 
reasonable searches and seizures.*° 


Power conferred upon a municipal corpor- 
aiton to define by ordinance pawnbrokers, 
their powers and privileges, impose taxes 
upon them, revoke their licenses, and exer- 
cise such general superintendence as will in- 
sure fair dealing between the pawnbroker and 
his customer, does not authorize permission 
by ordinance to pawnbrokers to charge usury. 
Such power can not authorize the municipal- 
ity to make legal that which the law forbids. 
Aun ordinance to be valid must not be incon- 
sistent with the general laws of the state.*? 

EvGENE McQuILiin. 

St. Louis, Mo. 


23 Freund, Police Powers, Sec. 4293. 

2? Launder v. Chicago, 111 Ill. 291,53 Am. Rep. 628; 
Kansas City v. Garnier, 57 Kan. 412, 46 Pac. Rep. 707; 
St. Paul vy. Lytle. 69 Minn. 1,71 N. W. Rep. 703. 

30 St. Joseph v. Levin, 128 Mo. 588, 592, 49 Am. St. 
Rep. 577, 31 S. W. Rep. 101. 

3t Lockwood v. Mublberg, 124 Ga. 660; Haywood V. 
Savannah, 12 Ga. 404; Thomas y. Richmond, 12 Wall. 
(U. 8.) 849: Thompson v. Carroll, 22 How. (U. 8.) 422: 
Landis vy. Vineland, 54 N. J. L. 75, 28 Atl. Rep. 357. 
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NEGLIGENCE— WHEN PLAINTIFF MAY RE- 
COVER WHEN BOTH PARTIES ARE GUILTY 
OF NEGLIGENCE. 


ILLINOIS CENT. R. CO. v. BETHEA. 


a 


Supreme Court of Mississippi, May 7, 1906. 


In an action for the death of one killed in a crossing 
accident, the court instructed that, if decedent by a 
careful and cautious use of his eyes or ears could and 
should have seen or heard the train before he reached 
the track, as a matter cf law he did see or hear it, 
and that, if he voluntarily chose a dangerous way 
when there was a safe one, he could not recover, and 
that the train was entitled to the right of way, and 
though signals were not given and the train was run- 
ning at a higb rate of speed, and it wus late, and 
passed at an unusual time, none of such facts ex- 
cused decedent from the duty of looking and listen- 
ing. Held, that. the questions as to proximate cause 
and contributory negligence were fairly submitted to 
the jury. 

Both parties to an accident may be guilty of negli- 
gence, and yet the one injured be entitled to recover, 
as contributory negligence, in order to preclude re- 
covery, must approximately contribute to or cause 
the injury. 

Where decedent, on ap troaching a railroad cross- 
ing, was signaled by the flagman to proceed across 
the tracks, and decedent’s vehicle was struck by a 
train, which approached without signals and at a 
high rate of speed, the crossing being a frequented 
thoroughfare in a populous community, the negli- 
gence of the operatives of the train was the proxi- 
mate cause of theinjury. 


Action by the widow and children to recover 
damages for the death of Dr. J.. W. Bethea, 
caused by his being run over by train of the IIli- 
nois Central Railroad Company. A judgment 
was recovered in the court below, and the rail- 
road company appeals. A large number of errors 
were assigned, among whicb are: ‘The refusal 
of the court to grant a peremptory instruction for 
the defendant. The admission in evidence of a 
rule of the railroad company which is as follows: 
**While switching over public crossings at grade, 
one of the crew must protect the crossing unless 
other provisions are made.’’ Also the refusal of 
the following instruction asked by the railroad 
company: ‘* (3) The court instructs the jury 
for the defendant: Should the jury believe from 
the evidence that the railroad company failed to 
signal for the crossing, and was thereby negli- 
gent, and in any way contributed to the accident, 
and that Dr. Bethea failed to exercise due care 
and caution in keeping a lookout for the ap- 
proaching train, and that both he and the rail- 
road were guilty of negligence, and that the 
death was due to the negligence of both, then 
no recovery can be had in this case, and the jury 
should find for the defendant.” 

TruLY, J.: The facts as determined by the 
finding of the jury are these: On the morning 
of the accident, at the populous, but unincor- 





porated, village of Fernwood, Dr. J..W. Bethea 
was struck and killed at a public crossing by 
train No. 1, a vestibuled or cannon-ball train of 
appellant company. At the time the train caus- 
ing the death was late and running 50 to 60 miles 
an hour, and crossed the highway without the 
ringing of a bell or the blowing of a whistle. Dr. 
Bethea drove his buggy over the public highway, 
in obedience to a signal of some character made 
by the flagman of a local freight train, which 
was then engaged in switching at Fernwood. 
The question presented by the record, and the 
only important question in our opinion, is 
whether, under the circumstances, Dr. Bethea 
was guilty of negligence proximately contribut- 
ing to his own injury. That the railroad com- 
pany was guilty of negligence, in so far, at least, 
as applies to the employees in charge of the train 
causing the injury, is manifest.. In truth upon 
this point, there is no conflict of testimony 
worthy of any consideration. That it was the 
duty of the flagman of the local freight train to 
‘protect the crossing’? under the rules of the 
company is perfectly plain. The train to which 
he was attached was then engaged in switching, 
and had been for some time previously. In mak- 
ing the switching necessary for the prosecution 
of its business as a local freight train, the train 
repeatedly crossed the public highway, obstruct- 
ing travel and passage. At the time of the acci- 
dent the work of the local train had not been 
completed. There still remained, according to 
the testimony of the employees, some switching 
to be done before the train could leave the sta- 
tion. It appears probable, at least, that the local 
freight train cleared the crossing for the purpose 
of permitting Dr. Bethea to drive across. If this 
be not true, there is no explanation of why the 
conductor, enginzer, and flagman of the local 
freight train should have suspended their switch-_ 
ing operations before they were concluded. 
However this may be, and for whatever purpose 
the temporary suspension of work was made, cer- 
tain itis that Dr. Bethea did not drive onto the 
track or attempt to pass over the crossing until 
the engine of the local freight train had pulled 
north of and cleared the crossing and had come 
to afullstop. Until the time when the crossing 
was perfectly clear of the local train, and until 
the engineer of that train had stopped his engine, 
Dr. Bethea had made no effort to drive on the 
railroad track; but, according to some of the 
testimony, had himself come toa fullstop. At 
this time, and under these circumstances, accord- 
ing to the preponderance of the testimony, the 
fiagman, who was in charge of the crossing for 
the purpose of warning and protecting travelers, 
gave a signal to his engineer to bring his engine 
toastop. When the engineer of the local train 
obeyed this signal, the flagman then made‘anoth- 
er signal, and in obedience to that signal Dr. 
Bethea drove upon the track, and was-struck, 
without warning, by the cannon-ball train. There 


is considerable conflict as to the exact character 





112 


CENTRAL LAW JOURNAL. 


No. 6 








and description of the signal given by the flag- 
man. He himself denies giving any signal. 
Some witnesses testify that the signal given was 
one of warning. Others testify, with equal 
directness, that it was one of invitation, convey- 
ing the idea that the crossing was clear and safe. 
It was at least a question of doubtful fact, and as 
such was submitted to the jury under proper in- 
structions upon each side. We think the assign- 
ment of error based upon the admission of the 
rule defining the duties of the flagman of a 
switching train regarding a public crossing un- 
tenable. It manifestly appears that the train 
was then engaged in switching, that the flagman 
was then engaged in guarding the crossing, and 
was operatisg under the rule in question. But, 
even if this were not true, the admission of the 
rule would not constitute reversible error. The 
flagman was an employee of the appellant. He 
was acting as a watch. He did make a signal, 
and that signal Dr. Bethea construed, the jury 
found rightfully, as an invitation to cross—as an 
assurance of safety. It is useless to contend that 
a flagman in charge of a crossing, who signals a 
traveler to pass over, must be considered as 
simply signifying the attitude of his own train, 
and not as evidencing the safety of the crossing 
generally. The reason why a flagman is kept at 


a crossing is not alone to protect travelers from 
his own train, but to prevent, by his watchful- 
ness, the happening of accidents from the ap- 


proach of any train whatsoever. Upon this point 
the appellant has no ground of complaint, be- 
cause the instruction granted covering this phase 
of the case was extremely liberal. Instruction 
No. 9 charged the jury that if they believed that 
Dr. Bethea was signaled *-not to drive across the 
track,”’ or that signals were made “trying to 
warn him against the approaching train,’’ and 
thatfor any reason Dr. Bethea ‘‘miseonstrued 
the signal for one to cross the track, or that he 
ignored the signals,’’ then the jury should find 
for the defendant. Upon this fair submission of 
the conflict in the evidence as to the character, 
effect, and purpose of the signal given, the jury 
solved the issue in favor of the appellee, deciding 
that the signal made was one, not of warning, 
but of invitation; not signifying danger, but 
promising safety. We cannot say that there was 
no evidence on which this conclusion conld be 
based. On the contrary, the testimony of the wit- 
ness Dread is direct on this point while that of 
other witnesses is reasonably susceptible of like 
construction. The nine instructions granted the 
appellant presented the divers theories of its de- 
fense in every legal phase. The jury were in- 
structed that, if Bethea ‘by a careful and 
cautious use of his eyes or ears could and should 
have seen or heard train No. 1 before he reached 
the track at the crossing, then as a matter of law 
he did see or hear said train;’* further, that if 
Bethea ‘voluntarily chose a dangerous way, 
when there was an obviously safe one which 
could have been chosen,”’ in neither instance 
could there be a recovery for plaintiffs. The 





jury were further charged, by sundry instruc- 
tions on bebalf of appellant. that as between 
Bethea and the train ‘the train was entitled to 
precedence and had the right of way,”’ and even 
though ‘‘signals were not given and the train 
was running ata high rate of speed,’’ and even 
though the train was late and passed at an un- 
usual time, that none of these things relieved 
Bethea from the duty of looking and listening 
and using every reasonable precaution to protect 
himself, and that failure on his part in this re- 
gard would defeat recovery by the plaintiffs. So 
the question of what was the proximate cause of 
the injury, the defense of any lack of care and 
caution on the part of Bethea, and the defense of 
contributory negligence arising out of the con- 
duct of Bethea, even though the employees of 
the railroad company were negligent in any of 
the several matters of alleged negligence placed 
in proof, were all fairly submitted to the con- 
sideration of the jury. 

The instructions refusedfor the defendant were 
either attempts to impose limitations and ingraft 
modifications upon the general principles ap- 
plicable to and controlling the several issues 
arising out of the evidence, or were upon the 
weight of the evidence, or were fully covered by 
the charges granted. The refusal of the third 
instruction is earnestly urged as constituting re- 
versible error. Wethink not. The instruction 
is erroneous as written. It is not true that, when 
some degree of negligence by both parties com- 
bine to cause an injury, as a matter of !aw no re- 
covery can under any circumstances be had. If 
in an accident both parties be guilty of negli- 
gence, then the question of what was the prox- 
imate cause of the injury is a question of fact, to 
be submitted to the decision of a jury. The de- 
fense of contributory negligence presupposes, and 
in the eye of the law concedes, the existence of 
negligence on the part of. the party interposing 
the plea. One may be injured by his own negli- 
gence, when the other party is innocent of all 
negligence. Insuch state of case no recovery 
can be had, because the injury is attributable 
solely to the negligence of the party injured. So, 
again, the party causing the injury may be guilty 
of negligence, and yet the party injured not be 
entitled to recoverin a case where he, too, is 
guilty of negligence, and the negligence on his 
part directly contributes to the injury. But it is 
also true that both parties to an accident may be 
guilty of negligence, and yet the party injured 
be entitled to recover. It is not negligence in 
any degree that prevents a recovery, but such 
negligence as proximately contributes to or 
causes theinjury. The instruction under review 
does not measure up to this requirement of the 
law. ‘The refusal of the other instructions for 
the defendant was manifestly correct. Nor do 
we think the instructions granted the appellees 
justly subject to the criticism attempted to be 
made upon them. Considered from the point 
even of verbiage or correct phrasing, we think 
they stand the test. Certain it is that they are 
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substantially in approved forms which have here- 
tofore been adopted by the courts and text- 
writers of accepted authority. No instruction 
was granted appellees of whieh the converse was 
not embodied in some charge on behalf of appel- 
lant. Taken as a whole, in view of all the sur- 
rounding conditions, we think the jury eminently 
warranted in deciding that the carelessness and 
want of ordinary regard for the rights of the 
public and disregard for the safety of travelers, 
éyinced by the operatives upon train No. 1 in 
passing through a populous community and over 
a frequented thoroughfare, which the testimony 
shows was in constant use by travelers, without 
signaling and at a high rate of speed, was the 
proximate cause of the sad accident which ter- 
minated this useful life. Had the employees in 
charge of train No. 1 been more solicitous for the 
welfare of pedestrians and travelers generally, 
and mindful of the possibility of inflicting injury 
or death, and given the warnings and signals of 
the approach of the train which the law requires, 
it is probable that the accident would not have 
occurred. ‘The fact, that, after the engineer dis - 


covered the dangerous position of Bethea, he 
was powerless to do anything to prevent the ac- 
cident, does not alter the fact that the duty im- 
posed by statute of sounding the signals was dis- 
regarded; or, had the flagman discharged his 
duty under the rules of securing the safety of 
travelers by guarding and watching over the 


crossing, Dr. Bethea might not have been 
brought into a place of danger. It is certainly 
time that some action was being taken to pre- 
vent the constant recurrence of accidents and 
fatalities at highway crossings, caused mainly by 
the failure of train operatives to compiy with 
statutory requirements. It is to be hoped that 
this extremely sad occurrence, where the life ofa 
useful citizen was sacrificed, will cause some plan 
to be devised whereby employees in charge of 
trains may be brought to due regard for the 
rights and s¢fety of the public and induced to pay 
more strict attention to those duties, made 
mandatory by the express language of the 
Statute. ; 
The judgment is affirmed. 


Novre.—Botk Parties to an Accident may be Guilty 
of Negligence, and yet the One Injured be Entitled to 
Recover, as Contributory Negligence, in Order to 
Preclude Recovery, Must Approximately Contribute 
to or Cause the Injury.—Iu the principal ease, which 
may be found in 40 So. Rep. 813, the defendant rail- 
road company asked for the following instruction: 
“Should the jury believe from the evidence that the 
railroad company failed to signal for the crossing and 
was thereby neglige.t, and in any way contributed to 
the accident, and that Dr. Bethea failed to exercise 
due care and caution in keeping a lookout for the ap- 
proaching train, and that both he and the railroad 
were guilty of negligence, and that the death was due 
to the negligence of both, then no recovery can be had 
in this case, and the jury should find for the defend- 
ant.”’?’ Under the instruction asked, if the jury be- 
lieved that the plaintiff was guilty of any negligence 





which may have in some wise contributed to the in- 
jury, no matter how remotely, the verdict must have 
been for the defendant, there was clearly error, and 
the instruction{was rightly refused. Of course if an 
injured party has been guilty of ‘contributory negli- 
gence, he cannot maintain an action against the one 
who injured him. But in contributory negligence 
there are two essential elements, and if either one of 
these elements is lacking the injured party may still 
recover: (1) There must have been a failure on the 
part of the person injured to exercise ordinary care to 
avoid injury, and (2) there must have been a proxi- 
mate connection between such failure to exercise or- 
dinary care and the injury, so direct and immediate 
that but for such want of ordinary care the injury 
would not have occurred. 7 Am. & Eng. Encye. Law 
(2d Ed.), 3738, and cases cited. 

So, even if a plaintiff has been guilty of negligence, 
still he may recover if such negligence was only re- 
motely connected with the accident and was not the 
prcximate cause. To this doctrine there must be 
added a qualification. If, notwithstanding the care- 
lessness of the party injured, the other could have 
avoided the consequences of that carelessness with 
the exercise of ordinary care, and he failed to do so, 
then he is still liable, regardless of the negligence of 
the injured one. This doctrine was first laid down in 
the case of Davies v. Mann, 10 Mees. & W. 546, and 
has been followed by most of the courts, notably by 
the United States Supreme Court in the case of Grand 
Trunk R. Co. v. Ives, 144 U.S. 408. The case of Tuff 
v. Worman, 89 E. C. L. 740, is another leading case in 
which is found this same statement of the law. 

The instruction refused in the principal case clearly 
omits to take {this last idea into account, and was 
therefore faulty in two respects. Of course the ques- 
tion as to whether the negligence of an injured party 
was the proximate cause of an accident, is one of 
fact, and to be left to the decision of the jury under 
properinstructions. But plainly, as said in this case: 
‘It is not true that, when some degree of negligence 
by both parties combines to cause an injury, as a mat- 
ter of law no recovery can under any circumstances 
be had.” kK. G. CURTIS. 

St. Louis, Mo. 








JETSAM AND FLOTSAM. 
FEDERAL PROTECTION OF NIAGARA. 

Alarm because of the danger that the most far- 
famed, if not the most awe-inspiring and sublime, 
spectacle of nature in the eastern part of the New 
World may be ruined by the diversion of the Niagara 
river for commercial purposes, has at last somewhat 
aroused the public. The legislature of New York has 
dealt kindly with the corporations that wish the use 
of the water, and the Canadian authorities have made 
similar grants. The present legislature of New York 
has shown more appreciation of the interests of the 
public, and possibly might not go further in author- 
izing the diversion of the river; but there are suf- 
ficient reasons why the federal government should 
take action, even if the state government could be 
trusted to do better in future than it has done hereto- 
fore in protecting the Falls. In the first place, inter- 
national action must be taken to make any restriction 
effective. If Canada refuses to permit the water on 
that side of the river to be diverted, wile our gov- 
ernment allows it to be done on this side, all the ad- 
vantage of the great water power would be reaped by 





114 


CENTRAL LAW JOURNAL. 


No. 6 








the United States at Canada’s expense, and the oppo- 
site would be the case if water was not allowed to be 
taken from the river on this side, and it was all di- 
verted on the other side. Just as the people of the 
United States are beginning to realize the importance 
and wisdom ofenriching the nation, state,and munici- 
palities with such treasures as noble monuments, 
statues of great men, stately and beautiful public 
buildings, as well as costly and exqusite public parks, 
the destruction, for purely mercenary reasons, of one 
of the great natural wonders of the world, would be 
a crime unspeakable. The palisades of the Hudson, 
the grand canyon of the Colorado, Yellowstone park, 
Yosemite valley, the California groves of giant red- 
woods, and the Falls of Niagara are treasures of the 
American people which they cannot allow to be de- 
stroyed without everlasting disgrace. The power of 
the federal government to control the diversion of the 
Niagara river may not be entirely free from doubt. 
It has been assumed quite generally that this matter 
was under the sole control of the state of New York. 
Of course the power of the federal government to 
regulute commerce is fully understood to include the 
control over navigable waters, and it therefore ex- 
tends to the protection of Niagara river against such 
dliversion of water as would affect its navigability. 
But taking water from above the falls at a point 
where vessels cannot go does not seem to come within 
the range of the federal power over navigable waters. 
The real basis of federal power to protect the Falls 
against diversion of the water seems to be the inter- 
national character of the river. Asa boundary be- 
tween the nations, this river is a natural feature, in 
the continued existence of which each nation has an 
undoubted right. Any attempt of either nation to 
divert the waters of Lake Erie through some other 
channel than that of the Niagara river would un- 
questionably wrong the other nation, and would be 
under international law, a just cause of war. It is 
not easy to see why the same is not true of any at- 
tempt of either nation to drain the waters of the 
river into channels, ditches, or tunnels of any kind by 
which the natural course and condition of the river 
is materially changed. The sublime Cataract is a part 
of this international river, and it is equally a treasure 
ofeach nation, the preservation of which each is justly 
entitled to demand. If itis true that each nation is 
entitled to demand the continued existence of the 
Cataract, or of the river, it is obvious that it is the 
business of the federal government to prevent any 
such action in this country as will constitute an in- 
ternational offense. If Great Britain has a right to 
demand the enforcement of the ancient maxim that 
the water shall flow as it has been accustomed to flow, 
it is the federal government, and not the state of New 
York, that must answer the demand. The power to 
protect the river belongs with the responsibility for 
its protection. Those who wish to divert the water 
for their own advantage may not readily accept this 
reasoning. Butthey would probably see the question 
in a different light if the Canadians alone were pro- 
ceeding to drain the river, and were getting all the 
benefits. Their indignation would go beyond all 
bounds over what they would then think a great in- 
ternational wrong. It now seems likely that the joint 
action of the two governments will be taken in time 
to save to the world this great natural wonder, which 
ought to be allowed to stand forever. Other works 
of nature may be as marvelous. Few, if any, so im- 
press the imagination of man with the sense of sub- 
limity.— Case and Comment. 





CORRESPONDENCE. 


“PERJURY FOR PAY” V. PERJURY FOR GREED—THE 
OTHER SIDE OF THE SHIELD. 
Editor of the Central Law Journal: 

In the course of thirty-five years at the bar, and 
five years on the bench, I have listened to many wit- 
nesses testifying for and against railroad companies 
in damage cases. I have heard the testimony of 
brakemen, firemen, engineers, conductors, superin- 
tendents and surgeons, many of whom I knew, and 
almost all of whom I would believe if they were testi- 
fying of matters in which they alone were personally 
interested. I verily believe (and my belief is founded 
upon much observation) that no employee of a rail- 
road company, called by the company to testify in 
its behalf, can give evidence damaging to the com- 
pany and hold his job; and I do not except surgeons 
from this category. I personally know railroad men 
out of employment, and a burden upon tbeir families, 
because they swore to the truth in damage cases in 
which they had no interest whatsoever. They are 
blacklisted by the railroads and are unfitted for any 
other employment. A man with a family, who faces 
a situation of that kind, and swears to the truth, not 
only makes a martyr of himself but of his whole 
family. We often hear it said that a man is justified 
in stealing to save his family from starvation, and the 
judicial indignation that boils over at perjury ought 
to cast its scalding flood, not upon the hardworking 
head of a family, seeking to retain his job, but upon 
the greedy and heartless corporate manager who de- 
mands such service. 

I have listened to much testimony from railroad 
surgeons, and unless the injured man has actually 
lost some portion of his anatomy, only in rare 
instances wiil the doctor admit that the injury is 
permanent. I never heard a railroad doctor testify 
that a railroad employee can renew his limbs like a 
lobster, but I have heard them swear to prospects of 
recovery almost as amazing as that would be. They 
are a very hopeful class of people, and their simplici- 
ty often approaches that of an old German neighbor 
of mine. Another neighbor’s little boy lost his foot 
under the wheel of a street car. After a few years’ 
absence the old gentleman met him. In the mean- 
time the boy had been furnished with an artificial 
foot, and seemed to have as perfect use ofit as of his 
natural one. The old man looked at him a few. minutes, 
and then exclaimend: ‘‘Vy Chosef, your foot is 
growed oud again? Das was goot!” Doctor King is 
shocked at the fearful array of fraud, perjury and 
malingering on the part of claimants of damages and 
their frierds. I venture toremind him that the thou- 
sands killed and tens of thousands maimed every 
year by railroads are not malingerers. ‘The doctor 
seems to have “held his job” with the Missouri Pa- 
cific Railroad Company twenty-five vears. He could 
not have stayed so long if he had not stood by the 
company. How much he gets for writing and pub- 
lishing those serious charges against an honest, hard 
working, long suffering, and mmch “injured” class 
of people, we are not informed, but ifhis book could 
be made alegal authority it would constitute an arse- 
nal of most effective weapons in the hands of ashrewd 
railroad lawyer. In any event it is calculated to very 
materially influence public opinion and divert to some 
extent the damaging current at present setting strong- 
ly against the railroads. The evidence is pretty con- 
vineing that the doctor has been retained on the side 
of the railroads, and his book, like the testimony of 4 
retained expert witness, should be subject to sharp 
criticism, not to say grave suspicion. 

Toledo, 0. GILBERT HARMON. 
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HUMOR OF THE LAW. 


The judge’s decision in a case settled a few years 
ago in Millinocket, Me., probably will not serve as a 
precedent, but no exception to it was reported. 

An Italian laborer was killed while at work on a 
dam at the pulp mills. At the hearing before the 
local justice there was found in a pocket a roll of bills 
containing $25, and hidden in one of the boot legs was 
founda dirk knife. 

As there was no probate court within many miles 
of the town, the judge was at a loss to know what dis- 
posal should be made of the money. Finally he hit 
upon the solution. The court took charge of the 
money and fined the corpse $25 for carrying concealed 
weapons.—Boston Herald. 


A claim was once placed in the hands of Judge 
Peters, of Bangor, Me., for collection. A notice was 
sent to the debtor, who called and promised to pay 
the following Saturday. The judge said: ‘‘Now, 
don’t you say you will pay Saturday night unless you 
mean to; justtake a few more days and be sure. Say 
you will pay next Wednesday.” ‘*All right,” said the 
man, “if I live until next Wednesday, I will pay that 
bill.” Wednesday came, but no man appeared to 
settle the bill, whereupon the judge wrote out a no- 
tice of the death of the man and put it in the daily 
paper. The next day the note was settled. 


The disgust of a layman with legal phraseology was 
shown in the will of Elphonzo Youngs, filed here yes- 
terday. Mr. Youngs was a dignified, well-to-do 
gentleman, best known for thirty years as a deacon in 
one of the largest Congregational churches in Wash- 
ington. He wrote bis will himself, evidently starting 
out to copy from some book form, which set the ex- 
ample in this wise: 

“Being by the grace of God in sound mind and 
body, and mindful of the uncertainty of human lite,” 
ete. 

Then suddenly on the written page there appears a 
wild dash of ink and the following: 

“Rats! Thisis tooformal. All there is about it is 
this—at my death, I want my ever faithful and de- 
voted wife, Amelia Loretta L. Youngs to have and 
control everything I possess.’”’ 
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1. ACTION—Joinder of Causes.—In an action to recover 
the value of timber taken from certain land Which 
Plaintitt claimed to own, she was entitled to joina cause 
of action to remove a cloud on titletoa portion of the 
land claimed.—Alford Bros. & Whiteside ‘v. Williams, 
Tex., 91S. W. Rep. 636. 

2. ADJOINING LANDOWNERS—Lateral Support.—Where 
an owner of land removed the lateral support whereby 
an adjoining owner was injured, he was liable for dam- 
ages.—Riley v. Continuous Rail Joint Co.,97 N. Y. Supp. 
283. 

3. APPEAL AND ERROR—DiSsent in Court of Civil Ap- 
peals.—The court of civil appeals is not required on a 
dissent to certify the question of dissent to the supreme 
court in those cases in which the jurisdiction of the 
court of civil appeais is final.—Miller v. Mosely, Tex., 91 
S. W. Rep. 648. 

4, APPEAL AND ERROR—Failure to Set Forth Evidence. 
—Where a large number of witnesses testified, but ap- 
pellant had digested the testimony of none except him- 
self and one other witness, the errors assigned cannot 
be reviewed.—Stuyvaert v. Arnold, Mo., 91 8S. W. Rep. 
419. 

5. APPEAL AND ERROR—Jurisdictional Amount.—Un- 
der Act May 5, 1899 (P. L. 249), the amount in contro- 
versy, where judgment for want of a sufficient affidavit 
of defense is refused, is the amount alleged to be due in 
the statement of claim.—Commonwealth v. Magee, Pa., 
62 Atl. Rep. 1106. 

6. APPEAL AND ERROR—Necessity of Objection in Trial 
Court.—An objection to the validity of a justice’s judg- 
ment, not embraced in the motion to quash an execu- 
tion on a transcriptjudgment, held not reviewable on 
appeal from an order overruling the motion to quash. 
—Wissman v. Meagher, Mo., 91S. W. Rep. 448. 

7. APPEAL AND ERROR—Reversible Error.—It is re- 
versible error to submit an issue where there was no 
testimony tending to sustain it.—International & G. N. 
R. Co. v. Gonzales, Tex., 91 S. W. Rep. 597. 

8. APPEAL AND ERROR—Review.—Where there was 
evidence authorizing the verdict, the supreme court will 
not interfere, whether or not it would, if it had occupied 
the position of the jury, have returned the same verdict. 
—James v. Ayer, Ga., 538. E. Rep. 103. 

9. APPEAL AND ErROR—Theory of Case.—A cause can- 
not be argued on a different theory on appeal than that 


- on which it was tried in the lower court.—Matousek v. 


Bohemian Roman Catholic First Cent. Union, Mo., 91 
8S. W. Rep. 538. 

10. BaAIL—Failure to Enter Default of Record.—If the 
term at which the accused is recognized to appear ad- 
journs without his default having been entered of record, 
the recognizance cannot thereafter be forfeited.—State 
v. Dorr, W. Va., 53 8. E. Rep. 120. 

11. BAIL—Forfeiture.—A recognizance conditjoned for 
the appearance of accused on the first day of a certain 
term can only be forfeited by calling the accused during 
the tern, andif he fails toappear, by entering default 
of record.—State v. Dorr, W. Va., 53S E. Rep. 120. 

12. BANKS AND BANKING—Negotiable Drafts.—Draw- 
ees, having paid a draft to holderin due course, cannot 
recover money paid where goods were not in fact ship- 
ped.—Waddell v. Hanover Nat. Bank, 97 N. Y. Supp. 
805. 

13. BANKS AND BANKING — Payment on Forged In- 
dorsements.—A bank makes payments upon forged in- 
dorsments at its peril.—Kearney v. Metropolitan Trust 
Co , 97 N. Y. Supp. 274. 

14. BANKS AND BANKING—Transfer of Check.—Checks 
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made payable to one can only be transferred by him or 
his agent.—Salen v. Bank of State of New York, 97 N. Y. 
Supp. 361. 

15. BENEFIT SOCIETIES—Amendment of Contract.—It 
is not within the power of a mutual benefit association 
to change its contract with a member without his knowl- 
edge or consent.—Wiedynski v. Pulaski Polish Benev. 
Soc., 97 N. Y. Supp. 4138. 

16. BILLS AND NOTES—Consideration.—A wife’s note 
given as security for her husband’s debt is not valid un- 
less there is a new consideration.—Widger v. Baxter, 
Mass., 76 N. E. Rep. 509. 

lj. BILLS AND NoTES—Illegal Use of Proceeds —Puyee 
of note heid not precluded from recovering thereon by 
reason of illegal use by the maker of proceeds of the 
note.—Hale v. Harris, Ky., 918. W. Rep. 660. 

18. BROKERS—<Action for Commissions —In an action 
by a broker for commissions earned in procuring a pur- 
chaser, an ansWer held not objectionable as the opinion 
of the witness.—Clark v. Wilson, Tex., 91S. W. Rep. 627. 

19. BROKERS—Commissions.—A broker suing for com- 
missions for procuring a purchaser held not bound tu 
prove that the purchaser procured was of such finan- 
cial responsibility that his notes for the balance of the 
purchase price were good irrespective of the vendor’s 
lien.—Clark v. Wilson, Tex., 918. W. Rep. 627. 

20 CANALS—Lease of Water.—Under a lease by the 
state of water rights, failure of the stute authorities to 
collect reat or declare a forfeiture of the lease for 
nonpayment of such rent did not make the use of the 
waters by the lessee unlawful.—People v. Freeman, 97 
N. Y. Supp. 343. 

21. CARRIERS—Damages for Refusal to Honor Passen- 
ger’s Ticket.— Railroad which refuses to honor the ticket 
of a passenger, thereby compelling her to borrow 
money to complete her journey, held liable for resulting 
mental suffering.—Missouri, K. & T. Ry. Co. of Texas v. 
Welch, Tex., 91S. W. Rep. 621. 


22. CARRIERS—Municipal Speed Ordinance. — A city 
speed ordinance, if otherwise competent, inan action 
for injuries to a passenger, held not inadmissible be- 
cause it had been repealed.—Bragg v. Metropo.itan St. 
Ry. Co., Mo., 91 S. W. Rep. 527. ‘ 

23. CARRIERS—W ho are Passengers.—A United States 
railway mail clerk is a passenger when on a train in the 
performance of his duties —Sproule v. St. Louis & S. F. 
Ry. Co., Tex., 91 8. W. Rep. 657. 

24. CARRIERS—Wrongful Delivery of Gcods.—To show 
that a railroad company receiving goods for shipment 
for delivery to the consignor converted them held nec- 
essary to prove that the goods were actually or con- 
structively delivered to another.—Conrad Schopp Fruit 
Co. v. Missouri Pac. R. Co., Mo., 918. W. Rep. 402. 

25. CHATTEL MORTGAGES—Performance of Particular 
Conditions.—A chattel mortgage conditioned on the de- 
livery of real estate mortgage held not satisfied by the 
delivery of the real estate mortgage, which was inef- 
fective as to part of the land.—Shaw v. Cuoke, 97 N. Y. 
Supp. 235. 

26. CONST!ITUTIONAL LAW — Bastardy Proceedings.— 
Revisal 1905, § 262, authorizing the committing defend- 
ants in bastardy proceedings to the house of correction, 
ete., held not objectionable as authorizing imprison- 
ment for debt.—State v. Morgan, N. Car., 588. E. Rep 
142. 

27. CONTEMP?—Discharge of Rule. — Where the an- 
swer to a rule to show cause why a party should not be 
attached for contempt is verified, and no evidenee is of- 
fered to show thatthe return is false, the rule will be 
discharged —Stare v. Farnum, 8. Car., 53S. K. Rep. 85. 


28. CONTEMPT—Necessity of Order Setting Forth Find- 
ings.—An order adjudging an executor in contempt for 
failing to pay money which he is directed to pay need 
not contain a finding as to his ability to pay the sum re- 
quired.—Jn re Strong, 97 N. Y. Supp. 459. 

29. ConTRACTS—Construction by Court. —It is only 
where the language of a contract is ambiguous and sus- 





ceptible-of more than one construction that a court may 
interfere to reach a proper construction. — Griffin v. 
Fairmont Coal Co., W. Va., 538. E. Rep. 24. 

30. CONTRACTS—Illegality.—Where contract not un- 
lawful in itself is executed, violation of statute in ap- 
proach to contract held not to prevent enforcement of 
payment.—Haynes v. Abramson, 97 N. Y. Supp. 371. 

31. CONTRACTS—Illegality. — A contract by which a 
bank advanced money to purchase the stock of a trust 
company for :ts benefit heldillegal and contrary to pub- 
lic policy, so that the bank was not entitled to recover 
the mone) oslaryland Trust Co. v. National Mechanies 
Bank, Md., 63 Atl. Rep. 70 

32. CORPORATIONS—Authority of Directors.—Directors 
of acorporation held without authority to give away 
the corporation’s property to another to reimburse him 
for alleged misconduct of the corporation’s president 
while acting as the grantee’s personal agent.—Brinker- 
hoff Zine Co. v. Boyd, Mo., 91 8. W. Rep. 523 

33. CORPORATIONS—Failure to Pay Bonus Te x.—Stoek- 
holders of a corporation who became such before it paid 
its bonus tax, but who accepted dividends after the tax 
was paid, held not entitled to resist their liability to 
creditors because the corporation was not authorized 
to do business when they became stockholders. —Mer- 
phy v. Wheatley, Md., 63 Atl. Rep. 62 


34. CORPORATIONS—Sale of Voting Trust Certificates. 
— Sale of stock or voting trust certificates of a corpora- 
tion made by the protective committee held to be with- 
in the express authority of the committee. — Weitze v. 
Burrage, Mass., 76 N. E. Rep. 508. 

35. COVENANTS—Effect of Notice to Defend Tithe.— 
Where a covenantor failed to defend an action for 
dower after notice to do so by the covenantec, be was 
bound by the judgment in such action —Olmstead vy. 
Rawson, 97 N. Y. Supp. 239. 

#6. CRIMINAL EVIDENCE — Confessions. — Confession 
apparently referring to the matter under investigation 
is admissible, though it does not in terms state the time 
and place to which it refers.—Cook v. State, Ga., 538. KE. 
Rep. 104. 


37 CRIMINAL EVIDENCE—Homicide.—If any essential 
circumstance be consistent with the hypothesis of in- 
nocence, then that circumstance should not be con- 
sidered in establishing the main fact to be proved.— 
State v. Trail, W. Va ,538.E Rep. 17. 


38. CRIMINAL EVIDENCE—Reproduction of Testimony. 
—The testimony of an accused who was a witness before 
a court investigating the crime charged can be repro- 
duced, whether accused was warned or not, and whether 
or not he was under arrest.—Miller v. State, Tex., 91 8. 
W. Rep. 552 

39. CRIMINAL LAW—Homicide.—A killing with a deadly 
weapon implies malice, and when admitted or proved 
the prisoner is ai ieast prima facie guilty of murder in 
the second deygree.—State v. Worley, N. Car.,53 8. EB. 
Rep. 128. 

40. CRIMINAL LAW—Instructions.—An attack on iso 
lated clauses of the charge which alone would be erre- 
neous will not be considered when they are so qualified 
by the other language thereof.—Britten v. state, Ga., 58 
S. E. Rep. 99. 

41. CRIMINAL LAW — Principal and Accessory. — One 
Who advises another to commit a burglary, but is 
at another place at the time of its commission, held an 
accessory.—Holmes v. State, Tex., 918. W. Rep. 588, 

42. CRIMINAL LAW—Rocognizance —Where the tran- 
script on appeal fails to show that defendant entered 
into recognizance or was committed to jail, the appeal 
will be dismissed.—Shrewder v. State, Tex., 91S. W. 
Rep. 580. 

43. CRIMINAL LAW—Remarks of Judge.—It is harm- 
less error for the court to interrupt defendant’s counsel 
during across examination and suggest that he change 
the language of his question, when the witness in his 
answer gives the testimony sought to be elicited.— 
Chandler v. State, Ga.,53 5. EK. Rep. 91. 
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44. CRIMINAL Law — Statements of Officers. — Where 
officers who arrested defendant testify to statements 
made by him tothem, itis errorto refuse to permit de- 
Yendant to give his version of the conversation.—Briggs 
v. People, Ill, 76 N. E. Rep. 499. 


45. CRIMINAL TRIAL—Matters Not Shown by Record.— 
Failure of record in criminal case to show that the in- 
dictment was read or the plea stated to the jury held 
mot to authorize the court of appeals to assume that 
those matters were omitted.—Herr v. Commonwealth, 
Ky., 91 8. W. Rep. 666. 

46. CRIMINAL TRIAL — Principal in First and Second 
Degree.—The rule that an accessory cannot be tried and 
convicted before the principal has no application as be- 
tween principals in the first and second degrees.—State 
v. Jarrell, N. Car., 53 8. E. Rep. 127. : 


7. DAMAGES— Mistake in Publishing Summons.—State- 
ment of damages for mistake in publication of a sum- 
mons discovered by plaintiff when only three publica- 
tions had been made.—Hilquit v. Sun Printing & Pub- 
lishing Ass’n, 97 N. Y. Supp. 388. 


48. DEATH—Action for Wrongful Death.—Where the 
next of kin ofa person whose death is alleged to have 
been caused by negligence are aliens, nonresident in the 
state, the administrator of such decedent may maintain 
an action, under Rey. St. 1892, §§ 6134, 6135, for the benefit 
of such next of kin.—Pittsburgh, C., C. & St. L. Ry. Co. v. 
Naylor, Ohio, 76 N. E. Rep. 505, 

49. DEEDS—Undue Influence.—Daughter held not to 
occupy confidential relation to father, for whom she 
cared, such as to raise presumption of undue influence 
procuring deed to her.—Bonsal v. Randall, Mo.,91 8S. W. 
Rep. 475. 

50. DivorCE—Alimony and Maintenance.—Under Rev. 
Sct. 1899, § 2926, and the statutes declaring a married 
woman to be a feme sole,a wife when sued for a divorce 
is not entitled to alimony pendente lite except in accord- 
ance with her necessities.—Stark v. Stark, Mo., 918. W. 
Rep. 413. 


51. DivorcE—Residence of Plaintiff.—The absence of a 
wife from the state after having resided therein for two 
years, without intent of making her home elsewhere, 
held not to affecta change of her domicile precluding 
her from suing for divorce. — Humphrey v. Humphrey, 
Mo., 91S. W. Rep. 405, 


52. DrvorcE—Support of Children.—Where a husband 
is granted a decree for divorce, but the wife is granted 
custody Of children, the court can require the husband 
to pay a sum to the wife for the maintenance of the 
children, under Rey. St. 1899, § 2926.—Cole v. Cole, Mo-, 
91S. W. Rep. 457. 


53. EASEMENTS—Prescription.—In order to constitute 
an easement by prescription, user must have been ad- 
verse, exclusive, and uninterrupted for the statutory 
limitation period.—Falter v. Packard, [l.,76N. EK. Rep. 
495. 

54. ELECTIONS—UCertificate of Independent Nomina- 
tions.—Certificate of independent nominations are not 
defective for the reason that some of the signers took 
the oath and acknowledgment before certain notaries 
who were candidates for oflice.—Jn re Bulger, 97 N. Y. 
Supp. 232. 

55. ELECTIONS—Departure from Legal Requirement.— 
Holding of an election at a place other than that fixed 
by law held not fatal, under the circumstances to the 
validity of the election.—Bordwell v. State, Ark., 9158. 
W. 555. 

56. ELECTRICITY—Negligence.—All that is required of 
an electric light company in the erection and mainten- 
ance of its poles for the protection of travelers is that 
degree of care which would be ordinary under the cir- 
cumstances.—Savannah Electric Co. v. Bell, Ga., 53s. 
&. Rep. 109. 

57. EVIDENCE—Competency.—In an action for death 
of a traveleron a highway caused by collision witha 
‘train at a railway crossing, testimony that the crossing 





was dangerous is incompetent.—Louisville & N. R. Co. 
v. Molloy’s Admx., Ky., 91 8. W. Rep. 685. 


58. EVIDENCE—Certificate of Officer.—Certificate of 
land commissioner held inadmissible to show identity 
and condition of classification records in the land office. 
—Smithers v. Lowrance, Tex., 918. W. Rep. 606. 

59. EVIDENCE—Credibility.—Where a witness upona 
succeeding trial admits the falsehood of his former testi- 
mony, attributing his perjury to the fear of conviction, 
and the explanation is satisfactory to the jury, he may 
be believed with or without supporting evidence.— 
Chandler v. State, Ga., 53 S. E. Rep. 91. 

60. EXECUTION—Forthcoming Bond.—In a suit ona 
forthcoming bond, where its execution is not denied 
the main issue is whether there has been a breach; 
neither the legality of the levy nor the authority of the 
officer is in igsue.—Oliver v. Warren, Ga.,53 8. E. Rep. 
100. 

61. EXECUTORS AND ADMINISTRATORS — Sale of Land. 
—Sale of land by deceased and receipt of the purchase 
money by his legal representatives held to give the 
purchaser a title superior to that of deceased’s heir. 
—Cope y. Blount, Tex., 918. W. Rep. 615. 

62. EXECUTORS AND ADMINISTRATORS — Accounting.— 
In ajsuit for an accounting from a resident trustee, in 
which executors commissioned in another state are in 
terested, they cannot be brought in as parties against 
their will.—Babbittjv. Fidelity Trust Co., N. J., 68 Atl. 
Rep. 18. 

63. FIRE INSURANCE—Location of Property.—Where 
by mutual agreement between an insurance agent and 
insured the agent intended to insure property in anegro 
cabin, but described it as located elsewhere, the insurer 
was bound.—#tna Ins. Co. v. Brannon, Tex.,91S. W. 
Rep. 614. 

64. FORCIBLE ENTRY AND DETAINER — Destruction of 
Wall.—Defendants held guilty of a forcible entry in 
chiseling away a portion of [plaintiff’s wall. — Holz- 
hausen v. Hoskins, Mo.. 91 S. W. Rep. 410. 

65. GAMING—Permitting Games to be Played.—Under 
Ky. St. 1903, §§ 1960, 1967, a person is indictable for per- 
mitting a game of crapsto be played onhis premises, 
although he receives no compensation or commission 
therefor.—Herr v. Commonwealth, Ky., 91 S. W. Rep. 
666. 

66. GUARANTY—Trust Companies. — A trust company 
held not primarily liable for money advanced by a bank 
at its instance, and for which the bank took notes of the 
trust company’s employees. — Maryland Trust Co. v. 
National Mechanics’ Bank, Md., 63 Atl. Rep. 70. 

67. GUARDIAN AND WARD — Validity of Contracts Be- 
tween.—No contractibetween alguardianjand ward will be 
upheld when to the guardian’s advantage at the ward’s 
expense,o. where the ward isin the least overreached 
on the facts is not informed as to his legal rights.— 
Fidelity Trust’, .v. Butler, Ky., 91 8. W. Rep. 676. 

68. HIGHWAYS. ‘rescription.—A highway by prescrip- 
tion is not establis ed by evidence thata strip of land 
marked ‘“‘reserved ona platwas for many years open 
prairie aud subject tu unobstructed passage by teams or . 
pedestrians.—Falter v. Packard, I1l., 76 N. E. Rep. 495. 


69. HOMESTEAD—Sale of Land for Taxes.—A 64-acre 
tract of land adjoining the home } lace of complainants’ 
father, and cultivated with the home place as atarm, 
held impressed with the homestead character, entitling 
complainants toredeem the same from tax sale.—Cow- 
ley v. Spradlin, Ark, 91 S. W. Rep. 550. 

70. HoMICIDE—Burden of Proof .—On trial for murder 
if the homicide is proven, the presumption of murder in 
the second degree arises, and the burden of proof is on 
defendant to reduce the crime below such degree or 
justify the act.—State v. Trail, W. Va., 53S. E. Rep. 17. 

71. HomicipE—Provoking Difficulty.—Commencing a 
difficulty is not provoking a difficulty, within the statute 
relating to provoking difficulty.—Reese v. State, Tex., 
91 S. W. Rep. 583. 

72. HUSBAND AND WIFE—Conveyance of Community 
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Property.—A wife alone with the assent of her husband 
may make a valid conveyance of communityreal estate. 
—Roos v. Basham, Tex., 918. W. Rep. 656. 

73. HUSBAND AND WIFE—Evidence as to Husband’s 
Agency.—Facts held to show authority in the husband 
to induce another to redeem the wife’s jewelry from 
pawn and hold it to secure the advances.—Lesser vy, 
Steindler, 97 N. Y. Supp. 255. 

74. HUSBAND AND WIFE—Wife’s Separate Property.— 
Title to land conveyed to a married woman while sole, 
and ‘eld by her and her husband for the period of-limi- 
tations, held vested in her as her separate property.— 
Alford Bros. & Whiteside v. Williams, Tex., 91 S. W. Rep. 
636. 

75. INJUNCTION—Cutting off Water Supply.—Where 
mandamus did not afford an adequate remedy to restrain 
the cutting off of a water supply to certain property, the 
owner and his tenants held entitled to relief by injunc- 
tion.—McDowel  v. Avon-by-the-Sea Land & Improve- 
ment Co., N. J., 63 Atl. Rep. 13. 

76. INJUNCTION—Sale of,Land.—An injunction to re- 
strain the collection of the price of land because the title 
is defective will not be granted unless the bill shows a 
clear outstanding title ina stranger.—Harvey v. Ryan, 
W. Va., 53S. E. Rep. 7. 

77. INJUNCTION — Enjoining Successive Actions. — 
Equity may restrain prosecution of successive actions 
pending determination of prior action involving the 
merits of all the actions.—Fraley & Carey Co. v. Delmont, 
97N. Y. Supp. 408, 

78. INSANE PERSONS—Validity of Foreign Judgments. 
—A fraudulent adjudication of insanity against a resi- 
dent of New York by the courts of another state held 
subject to attack in the courts of New York.—IJn re Berg- 
mann, 97 N. Y. Supp. 346. 

79. INTOXICATING LIQcoRs — County Dispenser. — A 
county dispenser is a state officer, and all books, docu- 
ments, and letters in the dispensary relate prima facie to 
the public business, and are open to examination by any 
committee appointed by the general assembly.—State v. 
Farnum, S. Car., 53 8. E. Rep. 83. 


80. INTOXICATING LIQUORS — Local Option.—Grant by 
legislature of special charter to city, authorizing it to 
license saloons, held not to preclude adoption of local 
option by the county in which the city is located.—Er 
parte Elliott, Tex.,91 8. W. Rep. 570. 


81. INTOXICATING LIQUORS — Prohibition Districts.— 
Order of the circuit court, reversing an order of the 
county court revoking an order prohibiting the sale of 
liquor within three miles of a church, held to set aside 
licenses granted by the county court to sell liquor within 
the three mile district.—Bordwell v. State, Ark., 91 8S. 
W. Rep. 555. 


82. JUoDGMENT—Attachment.—Where the only jurisdic- 
tion of a nonresident was acquired by attaching his in- 
terest in certain real estate,a general judgment recoy- 
ered against him was effective only so far as it affected 
the property so attached.—May v. Geity, N. Car., 53 S. E, 
Rep. 75. 

838. JUDGMENT—Contribution from Legatees of Co- 
Surety.—A judgment in an action on an official bond 
aguinst the principal and surety, aud in favor of a co- 
surety, held not to bar an action by the surety paying 
the obligation to compel contribution from the .co-sure- 
ty.—Comstock v. Keating, Mo., 91S. W. Rep. 4165. 

84. JUDGMENT—Res Judicata.—Decision held a bar to 
a motion by plaintiff to assess damages for, trespasses 
committed subseauent to the commencement of the ac- 
tion.—John L. Roper Lumber Co. y. Elizabeth City Lum- 
ber Co., N. Car., 58 8. E. Rep. 134. 

85. LANDLORD AND TENANT—Action for Rent.—In ac- 
tion for rent, answer held to state one complete agree- 
ment between plaintiff and defendant, and not an inde- 
pendent collateral agreement by the plaintiff to per- 
form certain acts.—Leeming v. Duryea, 97 N. Y. Supp. 
355. 

86. LANDLORD AND TENANT—Breach of Lease.—A land- 





lord’s remedy fora tenant’s breach of a provision in the 
lease to keep the halls and stairs lighted and cleaned 
held an action against the tenants for damages.—Pakas 
v. Shinberg, 97 N. Y. Supp. 209. 

87. LANDLORD AND TENANT—Construction of Lease.— 
A provision in a lease to deduct a certain amount from 
the rent for repairs, etc., by tenant held to reduce the 
monthly rental a proportionate amount, regardless of 
whether the tenants complied with their agreement or 
not.—Pakas v. Shinberg, 97 N. Y. Supp. 209. 

88. LIBEL AND SLANDER— What Constitutes.—To false- 
ly publish of another that there are criminal cases pend- 
ing against him is libelous per se.—Witham vy. Atlanta 
Journal, Ga., 58 8. E. Rep. 105. 

89. LIFE ESTATES—Right to Operate Gas Wells.—In 
the absence of 01] or gas operations on land in question 
by the owner of the fee, his grantee, or lessee, the owner 
of a life estate held not entitled to operate gas wells or 
grant the right to operate the same.—Richmond Natural 
Gas Co. v. Davenport, Ind.,76 N. E. Rep. 525. 

90. LIFE INSURANCE—Beneficiaries. — Presumption of 
beneficiary’s interest in policy issued in his favor held 
not to prevail over presumption in favor of legality of 
insurer’s act in issuing substituted policies payable toa 
different beneficiary.—Baker v. Baker,97N. Y. Supp. 455. 

91. LIs PENDENS—Bona Fide Purchaser.—A purchaser 
after rendition of decree denying foreclosure held not 
entitled to protection as a bona fide purchaser against a 
prior mortgage on the reversal of the decree.—Board of 
Trustees of Westminster College v. Fry, Mo., 918. W. 
Rep. 472. 

92. LIs PENDENS—Constructive Notice.—In the ab- 
sence of any lis pendens, a suit by a prior owner to re 
strain defendant from cutting off the water supply to 
property in question held not constructive notice to 
complainants of defendant’s claim for water rents in ar- 
rears against complainant’s grantors.— McDowell v. 
Avon-by-the-Sea Land & Improvement Co., N. J., 63 Atl, 
Rep. 13. 

98. MALICIOUS PROSECUTION—Acts of Agent. — A de- 
tective employed by defendant, and on whose informa- 
tion alone a warrant for plaintiff’s urrest was sworn out 
by defendant is to be regarded as the agent of defend- 
antin instigating the prosecution. — Evens vy. Atlantic 
Coast Line Ry., Va., 53 S. E. Rep. 3. 

94. MANDAMUS—Change of Attitude Pending Suit.— 
Applicants to purchase school land, whose applications 
were accepted subject to a reservation of minerals, held 
not entitled to mandamus to determine the land commis- 
sioner’s right to reserve the minerals prior to the ac- 
crual of their right to demand patents.—Thaxton v. Ter- 
rell, Tex., 91 8S. W. Rep. 559. 

95. MANDAMUS—Levy and Uollection of Assessment.— 
Where village trustees refuse to levy and collect an as- 
sessment to pay for the construction of a sewer. the 
proper remedy forthe contractor is mandamus.—Harri- 
son V. Village of New Brighton, 97 N. Y. Supp. 246. 

96. MASTER AND SERVANT—Assumed Risk.—One who 
knowingly engages to do what no prudent man ought to 
risk his life to accomplish cannot, if injury results, 
claim that his employer was bound to minimize the haz- 
ard at least to the extent of making performance possi- 
ble.—Griftith v. Lexington Terminal R. Co.,Ga., 535. K 
Rep. 97. 

97. MASTER AND SERVANT—Assumed Risk.—In an ac- 
tion forthe death of a track foreman, deceased beld not 
to have assumed the risk of the operation of cars on 4 
sidetrack at a greater speed than six miles per hour.— 
Houston & T. C. R. Co. v. Turner, Tex.,91 8. W. Rep. 562. 

98. MASTER AND SERVANT-—Assumed Risk.—A servant 
assumes risks ordinurily incident to his employment, 
and to defective appliances or an unsafe place in which 
to work, where with knowledge thercof he continues in 
the master’s service.—Rigsby v. Oil Well Supply Co., 
Mo.,91 S. W. Rep 460. 

99. MASTER AND SERVANT—Assumed Risk.—A servan 
held not to have assumed the risk arising froin the un- 
spiked condition of a platform on which he was direct- 
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ed to work, as a matter of law.—White v. William H. 
Perry Co., Mass , 76 N. E. Rep. 512. 

100. MASTER AND SERVANT—Contributory Negligence. 
—Where a trespasser on fish preserve is shot by watch- 
man, his contributory negligence held no defense.—Ma- 
gee v. Hammond, N. Y.,76 N. E. Rep. 474. 

101. MASTER AND SERVANT—Defective Appliances.—It 
is the duty of a master to use reasonable care to furnish 
a safe derrick to servants engaged in hoisting and lower- 
ing blocks of stone into position on a building.—Fallon 
y. Mertz, 97 N. Y. Supp. 417. 

102. MASTER AND SERVANT—Duty of Master. — Where 
servants are engaged in erecting a building, and their 
places to work on the walls and elsewhere are corstant- 
ly changing by force of the work itself, no duty rests on 
the master to furnish a safe place to work.—Fallon v 
Mertz, 97 N. Y. Supp. 417. . 

103. MASTER AND SERVANT—Injuries to Third Persons. 
—Defendant’s engineer in charge of a steam roller held 
guilty of negligence in failing to quiet the noise of the 
engine after discovering that plaintiff’s horse had be- 
come unmanageable therefrom, and that plaintiff was in 
a perilous position.—Phelen v. Granite Bituminous Pay. 
Co., Mo ,91 8. W. Rep. 440. 


104. MASTER AND SERVANT—Instructions in Personal 
Injury Case.—An instruction in an action against a rail- 
way company for injuries to an employes while unload- 
ing a car ina yard held not erroneous for failing to con- 
fine the knowledge of plaintiff’s position to the em- 
ployees on the ground.—Galveston, H. & 8. A. Ry. Co.v. 
Burns, Tex., 91S. W. Rep. 618. 

105. MASTER AND SERVANT—L imitation of Liability.— 
Contract between railroad and employee, requiring the 
latter to submit to an examination by the former’s sur- 
geon in the event of personal injuries as a condition of 
recovery of damages on account of such injuries, held 
void.—Galveston, H. & S. A. Ry. Co. v. Hughes, Tex., 91 
S. W. Rep. 643. 

106. MASTER AND SERVANT—Torts of Servant.—In an 
action against the owner of a fish preserve for injuries 
ofa poacher shot by a watchman, it was error to refuse 
to charge that defendant was not responsible if the 
shooting was accidental or merely negligent.— Magar v. 
Hammond, N. Y., 76 N. E. Rep. 474. 


107. MASTER AND SERVANT— Torts of Servant.—Master 
held lable for battery by servant committed in the 
course of his duty to put trespassers off the master’s 
land, though the battery was wanton or vindictive.— 
Schmidt v. Vanderveer, 97 N. Y. Sopp. 441. 

108. MASTER AND SERVANT—Vice Principals. — Where 
defendant’s foreman had general Charge of the shop aud 
superintended the work therein, he was a vice princi- 
pal, and an instruction en the theory that he was a fel- 
low servant was erroneous.—Moore v. C. L. King Mfg. 
Co.,Gu ,583S. E. Rep. 107. 


109. MECHANICS’ LIENS — Construction of Statute.— 
Notwithstanding Laws 1897, p. 525, ch. 418, § 22, the bur- 
den is on a mechanic’s lienor to show t::at there is a sum 
due or to become due on which his lien may attach, and 
that he has substantially performed his contract.— 
Brandt v. Burke, 97 N. Y. Supp. 280. 

110. MECHANICS’ LIENS—Foreclosure.—In an action to 
foreclose a mechanie’s lien, plaintiff not being entitled 
to recover on the cause of action alleged, it was proper 
for the court to dismiss the complaint.—Brandt v. Burke, 
97 N. Y. Supp. 280. 

lll. MECHANICS’ LIENS—Materialmen.—Third party, 
who furnished raw material which was manufactured 
by another into gnttering. ete., for use in a building, 
held nota materialman within the provision of the con- 
tractor’s contract, requiring him to satisfy material- 
men’s Claims.—Berger Mfg. Co. v. Lloyd, Mo., 918. W. 
Rep. 468. 

112. MINES AND MINERALS—Sale of Land Reserving 
Ownership in Oil Well.—Where a deed conveys oil in 
land “except a well now producing oil,’ and that well 
ceasing to produce, is deepened by the lessee, and pro- 





duces oil, the oil produced is excepted from the deed.— 
Ammons v. Toothman, W. Va.,53 8. E. Rep. 13. 

113. MINES AND MINERALS—Sale uf Unmined Coal.—A 
vendcr of land may sell his coal and grant the vendee 
the right to enter and to mine and remove all of the 
coal purchased, asd if the removal necessarily causes 
the surface to break, the grantor cannot complain.— 
Griffin v. Fairmont Coal Uo., W. Va., 58S, E. Rep. 24. 

114. MORTGAGES—Liability of Trustee.—A trustee un- 
der a deed of trust securing bonds of a corporation held 
personally liable for the wrongful payment of a surplus 
arising on a sale under the deed.—Brinkerhoff Zimk Co. 
v. Boyd, Mo., 918. W. Rep. 523. 

115. MUNICIPAL CURPORATIONS—Civil Service. —-Where 
an applicant for municipal employment gets his name 
upon the eligible list, the appofnting officer cannot ex- 
cuse himself from according him the preference indi- 
cated upon the list.—Burke v. Holtzmann, 97 N. Y. 
Supp. 218. % 

116. MUNICIPAL CORPORATIONS — Paving Contracts.— 
It was no objection to the performance of a paving con- 
tract that the contractor failed to pave a railroad cross- 
ing which the city had required the raiiroad company to 
pave with boards and keepin repair.—Hund v. Rack- 
liffe, Mo.,91 S. W. Rep. 500. 

117. NEGLIGENCE—Instructions as to Ordinary Care.— 
An instruction that the care ofa prudent man varies ac- 
cording to circumstances, depending on the degree of 
danger, and that ordinary care depends on the circum- 
stances of each individual case, held not erroneous,— 
Savannah Electric Co. v. Bell, Ga., 53 S. E. Rep. 109. 

118. NEGLIGENCE — Turntables. — Railroad company 
held not guilty of negligence in maintaining unlocked 
turnteble, resulting in accident causing death of child 
whotrespassed thereon.—Walker’s Adm’r v. Potomac, 
F. & P. R. Co., Va., 53 S. E. Bep. 113. 

119. PLEADING—Joinder in Issue.—W here a plea con- 
cludes tothe country, and the formal addition of the 
similiter is omitted, the parties may proceed to trial as 
though issue had been formally joined.—Hi Williamson 
& Co. v. Nigh, W. Va., 53S. KE. Rep. 124. 


120. PLEADING—Negligence.—Where a petition joined 
causes of action for common law negligence, ordinance 
negligence, and willfulness, recklessness, or wanton- 
ness, it was error for the court to refuse to compel 
plaintiff to elect on which count he would stand.—Clancy 
v. St. Louis Transit Co., Mo., 91 S. W. Rep. 509. 

121. PRINCIPAL AND SURETY—Assignment of Bond.— 
Assignee of a bond given by an assignor for the benefit 
of creditors to his assignee held not entitled to recover 
of the sureties thereon.— James H. Dunham & Co. v. Mc- 
Cann, 97 N. Y. Supp. 212. 

122, QUIKTING TITLE—Pleading. — Plaintiffs, having 
pleaded a regular chain of title from the sovereignty of 
the soil and under several statutes of limitation, held 
entitled to prove either or both of the tithes pleaded.— 
Alford Brus. & Whiteside v. Williams, Tex.,91S.W. Ren. 
636. 

123. RAILROADS—Accident at Crossing.—In an action 
for the death of a traveler on the highway caused by a 
collision with a train, a certain charge should have been * 
givenin place of the caarge that was given on the issue 
of action in a perilous situation.—Louisville & N. R. Co. 
v. Molloy’s Admx., Ky., 91S. W. Rep. 685. 

124. RAILROADS—Rights in Lands.—A deed conveying 
land to a railroad for right of way gives the railroad no 
more rights than it would have acquired by condemna 
tion.—Shepard v. Suffolk & C. R. Co.,N. Car., 538. EB. 
Rep. 187. 

125. RECEIVERS—Settlement of Claims.—Where, pend- 
ing a receivership, the receiver is ordered to show cause 
why a settlement with a creditor should not be made, 
he may, if dissatisfied with a judgment directing settle- 
ment, sue out a writ of error.—McGregor v. Third Nat. 
Bank, Ga., 538. E. Rep. 93. 

126. SALES—Agreement for Rescission.—After a con- 
tract of sale had been rescinded by mutual consent, the 
buyers held not entitled to recover thereon damages 
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sustained prior to the seller’s alleged breach.—Lip- 
schutz v. Weatherly & Twiddy, N. Car.,53 8. E. Rep. 
123. 

127. SALES—Breach by Seller.—Where the seller of cat- 
tle failed to furnish registration papers as agreed, he 
could not justify his breach on the ground that the pur- 
chaser should have procured the papers from other 
sources.—Miller v. Mosely, Tex.,91 8S. W. Rep. 648. 

128. SALES—Conditions of Contract.—In action for 
damages because of defendant’s failure to furnish regis- 
tration papers on the sale of cattle, a requested jnstruc- 
tion held properly refused as ignoring the question of 
damages.—Miller v. Mosely, Tex., 91S. W. Rep. 648. 

129. SALES—Liens.—A party furnishing fixtures to a 
contractor to be placed in a store held to have no lien 
thereon forthe purchase price.—Milicie v. Peason, 97 
N. Y. Supp. 431. 

130. SALES— Warranties.—Stating warranties according 
to their substance and effect, in submitting the issue of 
their breach, held sufficient.—San Antonio Machine & 
Supply vo. v. Josey, Tex., 91 8. W. Rep. 598. 


181. STATUTES—Certificate of Presiding Officer.—The 
speaker of the assembly has no power, after the expira- 
tion of the yearfor which he is elected, to amend of 
his own motion his original certificate to a bill passed.— 
In re Stickney’s Estate, 97 N. Y. Supp. 336. 

132. STREET RAILROADS—Contributory Negligence.— 
Motorman running his car at full speed on adown- 
grade, when he knew that a steam roller was on orclose 
to the track, held guilty of contributory negligence.— 
Hanson v. Whalen, 97 N. Y. Supp. 237. 

133. STREET RAILROADS—Ejection of Passenger.—Al- 
though a passenger on a streetcar has paid his fare, he 
cannot recover for ejection and arrest at the instance of 
the conductor if he was guilty of disturbing the peace.— 
Leonard v. St. Louis Transit Co., Mo., 918. W. Rep. 452. 

134. STREET RAILROADS—Injury to Person near Track. 
—Whether the motorman of a street car rang his bell 
before starting the car was immaterial, where the per- 
son injured by it Saw the car before it started.—McCabe 
v. Interurban St. Ry. Co., 97 N. Y. Supp. 353. 


185. STREET RAILROADS—Injury to Person on Track.— 
One walking along an electric car track on a country 
highway is bound to ordinary vigilance.—Neary v. Citi- 
zens’ R., Light & Power Co.,97 N. Y. Supp. 420. 


186. STREET RAILROADS—Pleadings in av Action for 
Personai Injuries.—Where a petition in an action for in- 
juries to a person in a street by being struck by a street 
car contained no allegations of willfalness, recklessness, 
or wantonness on the part of the motorman, it did not 
state a case under the humanitarian doctrine.—Clancy 
v. St. Louis Transit Co., Mo., 918. W. Rep. 509. 

137. SUNDAY—Validity of Contract.—The maker of a 
note cannot avoid payment thercof on the ground that it 
was executed on Sunday, unless he restores the money 
received by him upon the note.—Hale v. Harris, Ky., 91 
8S. W. Rep. 660. 


138. TAXATION—Lands Under Water.—If a title has 
been acquired to lands under water beyond the exterior 
line for solid filling, those lands should be included with 
the land back of that line in a single description, or 
separately assessed by a distinct description.—Jersey 
City v. State Board of Assessors, N. J., 63 Atl. Rep. 21. 

139. TAXATION—Redemption of Property by Minor.— 
Minors entitled to redeem land from tax sale held liable 
for improvements made aftertwo years from the date 
of the sale, together with all taxes and costs paid by the 
purchaser, with interest, which was a lien on the land.— 
Cowley v. Spradlin, Ark., 91S. W. Rep. 550. 


140. TRESPASS—Action by RKeversioner.—A reversioner 
may maintain trespass on the case for a trespass causing 


permanent damage tothe estate committed by stranger. . 


—Cherry v. Lake Drummond Cons. Water Uo., N. Car., 
53 8. E. Rep. 138. 


141, TRESPASS— Adverse P. 
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title, an instruction held not erroneous as leading the 





jury to believe that possession of land other than that 
sued for would cause limitations to run in defendant's 
favor .as to the land in controversy.--Yarborough y, 
Mayes, Tex., 91S. W. Rep. 624. 

142. TRESPASS—Possession.—Mere failure of ‘one hay- 
ing prior possession to connect himself with the sover- 
eigntyof the soil does not destroy the presumption of 
title created by such possession.—Kirby v. Boaz, Tex., 
91 8S. W. Rep. 642. 

143, TRIAL—Direction of Verdict.—A motion to direct 
a verdict for the defendant should be sustained when 
the plaintiff's evidence does not, prima facie, entitle 
him to recover; but otherwise, if a prima facie case ig 
madé.—Hi Williamson & Co. v. Nigh, W. Va.,53 8. E. 
Rep. 124. 

144. TRIAL—Recovery.—In an action for injuries toa 
servant, charge authorizing a recovery unless plaintiff 
was guilty of contributory negligence and was not in- 
jured on account of assumed risk held erroneous.—In- 
ternational &G. N. R. Co. v. Von Hoesen, Tex., 918. W. 
Rep. 604. 

145. TRIAL — Use of Testimony at Former Trial.— 
Where it is agreed that testimony taken at a former trial 
shall be used subject to all the objections urged at the 
first trial, and is presented in bulk to the judge, he need 
not make a specific ruling on each objection.—Williams 
v. Halford, 8S. Car., 538. E. Rep. 88. 

146 Usury—Renewal of Usurious Contract.—A re- 
newal of a usurious contract does not devest it of its 
illegal taint, thougn the interest thereon to the date of 
the renewal be fully paid.—Lockwood v. Muhlberg, Ga., 
53 S. E. Rep. 92. 

147. VENDOR AND PURCHASER — Lien for Purchase 
Price.—A vendee in a deed containing a reservation ofa 
vendor’s lien for the unpaid purchase price acquires the 
right of possession and the right to transfer the same, 
and purchasers hold in subordination to the vendor’s 
lien —Gilbough v. Runge, Tex., 91S. W. Rep. 565. 


148. WATERS AND WATER COURSES—Water Rents.—In 
absence of statute a water company held without nght 
to refuse to furnish water to certain premises unless 
and until arrears due from a former owner were paid.— 
McDowell v. Avon-by-the Sea Land & Improvement Co., 
N. J., 63 Atl. Rep. 13. 


149. WILLS—Death of Remainderman.—On the death 
ofthe owner of a vested remainder before the date he 
was entitled to enjoy the possession, the previous inter- 
ests immediately terminated, and the property vested 
in possession in the remainderman’s heirs and nextof 
kin.— Hooker v. Bryan, N. Car., 53 8. E. Rep. 130. 


150. WILLS—Pencil Erasures.—Where the character of 
pencil erasures in a will written in ink indicates an in- 
tent to obliterate the marked portions, the erasures are 
prima facie as effectual as if done in ink.—Hilyard v. 
Wood, N. J., 63 Atl. Rep. 7. 

151. WITNESSES—Impeachment.—A witness sought to 
be impeached by contradictory statements cannot be 
supported by proof of other consistent statements.— 
Cook v. State, Ga., 58 S. E. Rep. 104. 

152. WITNESSES—Surprise.—Vefendant held entitled 
to claim surprise by the evidence of a witness called by 
it, and to lay a foundation for his impeachment by the 
use of the witness’ deposition and former written state- 
ments.—Clancy v. St. Louis Transit Co., Mo., 91 8. W. 
Rep. 509. 

153. WITNESSES — Transaction With Decedent.—An 
agent contracting in behalf of his principal with a per- 
Son since deceased is a competent witness for his prin- 
cipal against the estate of the deceased person to prove 
the transaction.—Brown v. Click, W. Va.,53 8. E. Rep. 
16. 

154. WORK AND LABOR—Recovery on Quantum Meruit. 
—Where services have been performed for the owner 
of land, and he refuses to pay for the services by con 
veyance according to contract, the measure of damage 
in an action on quantum meruit is the value of the 
service.—Cozard v. Elam, Mo., 91S. W. Rep. 434. 
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